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Council of Australia it covesrion

CONSUMER MEDIA

ADVOCACY AWARENESS

A Strong and United Voice

Unsustainable, speculative, law-breaking, self-interest
behaviours re-emerging in the Property Investment Sector,
putting consumers and the marketplace atrisk.

As the not-for-profit member association representing the interests of property
investors, our Charter promotes, amongst other things, the long-term financial and
social benefits of investing in residential real estate, as well as the importance of a
sustainable property marketplace.

The adequate supply of rental housing in Australia is essential on many economic and
social fronts, such as accommodating newly arrived immigrants, facilitating workforce
mobility, and promoting personal housing choice, among many other needs that private
rental accommodation provides.

A healthy and sustainable rental market should, at any point in time, accommodate
around 30% of the population.

PICA is writing to you to raise some serious concerns we have regarding emerging risky
and self-interest actions and behaviours in the property investment space. The results
of this are increasing short-term market speculation, which in turn damages the
reputation of the industry, including those doing the right thing and puts in jeopardy the
long-term sustainability of the residential property market for all Australians.

Our concerns lie in the following actions and behaviours of a growing number of
industry participants:

The Advertising and Promotion of Property Investment:

Over the past 6-12 months, we have been observing a hyper-scaling of social media
advertising by increasing numbers of Buyers Agencies’, Mortgage Brokers and even
Accountants promoting:

- Unsubstantiated or independently verified claims of outperforming
investment returns: usually selectively quoting quick and significantly above-
average returns using advantageous calculation methods, such as return on
invested capital, which amplifies returns.



- Buying in Entity structures such as Trusts, or SMSFs: designed to assist with
accumulating multiple properties quickly, plus circumventing APRA’s loan
servicing constraints designed to restrict such multiple purchases.

- Tax Incentives: Investing as a primary means to reducing one’s taxes, with some
operators promoting tax benefits as a superior option to buying one’s own home
in financial outcome terms.

- Get Rich Quick Messaging: appealing to and potentially preying on
vulnerabilities of the uneducated, unsophisticated investor, attracted to and
enticed by the prospects of building significant wealth fast, amassing a property
empire, quitting work, and socialising their own wealth success.

PICA is concerned about the nature of investment messaging in early advertisements
and the information received by consumers, particularly in areas such as investment
advice and profit claims, which may not be suitable or consistent with what a typical
profit return can achieve.

Under ASIC Regulatory Guide 234 (RG 234), in advertising financial products and
services, financial service providers are banned from promoting:

- Promise orimply short-term or guaranteed returns.

- Using “cherry-picked” performance data

- Present case studies or client testimonials implying certain returns without
full disclosures.

- Use misleading terms like “safe,” “no risk,” or “secure” when the product
involves any risk.

- Omitrisk warnings or assumptions underpinning return scenarios.

In short, ASIC expects advertising to be balanced: highlighting both risks and
limitations, as well as potential benefits or upside.

Offering up ‘get rich quick’ claims naturally lead to steady inflows of enquiries from
enthusiastic, yet amateur and naive investors, who fall prey to their aggressive claims.

As a peak association representing your professional members and in the interest of
upholding the professionalism and reputation of your industry, we ask that you inform
your members to steer clear of such marketing activities, adopt a more balanced
approach, and avoid any future risk of a ‘please explain’ by the regulators.

Furthermore, you may also wish to inform them about their legal obligations under the

Australian Consumer Law Act of 2010, regarding unconscionable conduct & misleading
advertising laws.
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In summary, within the Direct Property investment space, we currently have no
protections or restrictions. PICA, in the interest of greater consumer protections, which
includes our members, expects anyone operating a business in this space also to adopt
a 'balanced' marketing approach.

Unlicensed Financial Advice:

Whilst Direct Property is not a licensed investment product under the Corporations Act
2001, PICA is genuinely concerned about the growing number of investors who are
investing via entities or structures, such as Trusts or Self-Managed Super Funds
(SMSFs).

Our research and evidence collected in this space have uncovered a growing trend that
aligns with the 'get rich quick' promotions currently in play, in concert with the self-
interest revenue benefits of operators operating in this space.

They pitch building a portfolio of properties ‘fast’ via online advertising, podcasts, books
of this nature, again attracting large numbers of uneducated and naive investors.

This ‘build a portfolio fast’ approach is amplified by some operators, and we’ve found
this to be especially true in the Buyers Agency space, where operators get around
APRA’s restrictive settings for private borrowings by offering up ‘Financial Product
Advice’ to buy via an entity such as a Trust or Self-Managed Super Fund (SMSF). This
action is then supported by alighed Accountants and Mortgage Brokers, who also have a
self-interest growth agenda.

Of crucial importance here is that a property investor often does not usually approach a
Buyer's Agent (or a Property Investment Advisor, for that matter), with their Trust or
SMSF set up ready to go, after initially talking to their Financial Planner.

What’s happening here is some Buyers Agents, Accountants and Mortgage Brokers are
proactively giving Financial Product Advice to encourage unsophisticated investors to
set up these types of investment vehicles with the promise that it’s the only way they
will be able to build a property portfolio fast, get rich and retire sooner.

ASIC has made it clear in Regulatory Guide 36 and 175 that:

- Advice about establishing structures that impact investment decisions or
financial outcomes (e.g. using trusts for gearing) can constitute financial
product advice.

The emerging problem we are flagging here is that there is a growing number of Buyers
Agents, Property Investment Advisors, Mortgage Brokers, and Accountants, all with
potential direct self-interest and conflicted remuneration, who are now proactively
promoting these ‘fast track and get rich quick’ schemes.
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That is because access to new borrowings enables them to add more properties to their
portfolio more quickly. In the case of Trust lending, some lenders do not enquire about
other debt exposures held, or potentially some borrowers are not disclosing other
existing debt obligations in their loan applications, effectively creating a means to
access perpetual lending, which is a troubling outlook for a sustainable and balanced
property market.

In sharing our serious concerns with you, and to avoid such practices going
mainstream, we think it is appropriate to remind your members who do not hold an
AFSL license or are not an authorised representative of an AFSL holder, what they
cannotdo:

- Recommending a client set up a trust, company, or SMSF to invest in property.

- Advise on how to gear (borrow) through a trust, company, or SMSF to
maximise investment returns.

- Promote a trust, company, or SMSF as a wealth-building strategy.

Furthermore and just as importantly for operators who have set-up alliances with linked
professional parties, in ASIC’s RG 36 & 175 regarding ‘soft advice’ or the ‘facilitation’
of advice, they emphasise whilst a person may not be explicitly giving a
recommendation, if their words, conduct, or general promotion and process is
structured in such a way that it is reasonably interpreted as advice, then they could be
judged as providing financial advice.

This includes scenarios where:

- The advice is heavily implied rather than stated outright.

- The person/business uses leading questions or nudges clients toward a
product or structure.

- The person facilitates or arranges for a product to be acquired in a way that
influences the decision to invest.

In RG 36, ASIC provides a practical example of soft advice or facilitation in action:

If someone does not directly recommend a managed investment scheme, but
provides a client with promotional materials, explains the features in a favourable
light, and encourages a decision to invest, this is likely to be considered financial
product advice.

In terms of the possible legal penalties under Section 911A of the Corporations Act they
are:
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Offence Maximum Penalty

Carrying on a financial services Up to 5 years'imprisonment and/or a civil
business without a licence penalty of $1.565 million (individuals)
For corporations Up to $15.65 million per contravention

In summation of this point, we do not have to go too far back in history to find several
examples of property spruiking businesses behaving poorly or illegally in their own
pursuit of profits.

Historically, they have been smallin humber, but the damage they cause to consumers
and the industry's reputation is significant. This is why we have such laws and
regulatory guidance papers to assist in terms of what operators can and cannot do.

Buyers Agents Actions and Behaviours:

Whilst this concern is primarily focused on Licensed Estate Agents acting for buyers, it
is worth sharing with the wider industry, given that many Buyers Agents have
relationships with other industry practitioners.

There has been a recent spike in new Buyers Agents entering the real estate market,
which overall is most welcomed in an open and active free market. That said, in the
general Buyers' Agency space, we are hearing news of behaviours and actions that
either put their clients' best interests at risk or are clearly outside their qualifications,
license, or professional scope of work.

Arecentreport revealed that a certain Buyers' Agency practice instructs investors to sell
property from their personal names into Trust structures, allowing them to access more
lending to purchase additional properties more quickly. This is not the role of a Buyer's
Agent. They should not be engaging in providing financial advice, but it is happening.

We are also gathering evidence of interstate buyers' agents, who may not be qualified to
buy in a particular state, purchasing properties sight unseen and relying on the seller's
agent's photos or videos to assess the property's suitability. This recent ABC News story
highlights the risks some unprofessional operators are putting consumers (property
investors) under and the reputation of the industry.

Importantly, in some sectors of the industry, they are taking note of what is occurring.
We are hearing cases of Property Valuers asking selling agents how many offers they
received from Buyers Agents versus offers from the public. Some valuers are
disregarding interstate Buyers Agent offers or those offers accepted on recent off-
market purchases made by Buyers Agents.
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It has also been reported to us via a recent sale in the outer suburbs of Melbourne; the
property had ten offers, nine from Buyers Agents working on behalf of investors and one
owner-occupier offer.

The actual buyers run the risk that the Valuer may not value the property at the price
their Buyer's Agent secured it for; this has potential ramifications for securing finance
for the property, negatively impacting the buyer for whom the Buyer's Agent is
supposedly working.

Risk of Short-Term Speculation Leading to the Trading and
Commoditisation of Residential Property:

With over 2.3 million individual property investors, PICA welcome the interest in
property investment and the future financial and social benefits it delivers. Our
association's charter clearly states our commitment to a sustainable and balanced
property market, benefiting all.

The hyper-scale and aggressive marketing of property investing, combined with the
growing level of unlicensed financial advice promoting investment vehicles and
schemes, risks turning property into a speculative traded commodity, rather than a
long-term private rental accommodation business.

It’s true that current conditions of lowering interest rates and tight supply bode well for
short-term capital growth returns. The level of increased speculative buying in the
affordable market price range, however, is forcing rapid price growth in these markets
and artificially inflating the speed of price growth in these areas beyond what might
constitute fair value.

The goal of making fast cash in the short-term is shifting the priority of the investment
outcome from long-term to short-term. A mainstream move of this shift in nature is
unsustainable and untenable on multiple fronts:

Price Speculation:

- Hyper-inflated property demand driven solely by increased investor activity
(Note: The latest quarterly ABS lending data - investor lending is growing at over
four times the rate of owner-occupier lending)

- Hyper-property price inflation, leading to the emerging risks of either a localised
bubble or a broader property bubble event.

Financial System Instability:

- As perthe Global Financial Crisis (GFC), property price bubbles can lead to

increased instability in the finance sector.
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- Acredit squeeze, in turn, could lead to a greater overall risk for the Australian
economy.

- Social License:

- This fast growth strategy works best in affordable housing markets, reducing the
prospects of first-home buyers or affordable home buyers from entering the
market.

- The broader risk of adjusting the historical 70/30 split between owners and
investors impacts the broader economic advantages of the labour movement,
lifestyle choices, leisure experiences, and so forth.

- Itis untenable for any political party seeking future election. Home ownership
has 'general’ bipartisan support, and the right balance of property options,
including majority ownership of property by owner occupiers, has PICA's support
also.

Regulatory Reform:

- Increased regulation: designed to limit future investor demand.

- Tailored regulation: designed to shut out individual investors, in favour of big
business or institutional investment.

Tax Reform:

- Changes to Capital Gains Tax (which PICA supports, as itis designed to remove
short-term speculation with a long-term hold outcome).

- Changes to Negative Gearing (PICA does not support any changes to negative
gearing; it willimpact rental supply and force rents higher)

- Higher Operating taxes: Duties and Land Taxes, and Govt.

This is not an exhaustive list, but if the trend we are seeing becomes ‘mainstream’ from
more operators, it will be impossible for Governments or Regulators to ignore the
eventual projected impacts and outcomes, and they will act. And when they do, we run
the very real risk that they will overregulate and overtax, causing even more pain for all
of us involved.

Put simply, the commoditisation of residential property stock, whereby it becomes a
short-term tradable asset, will have significant negative economic and social
consequences for Australia. By informing your association about the feedback we are
getting from the market, we hope to be able to curb this behaviour and ensure you help
remove those operators doing the wrong thing.

Call for Greater Transparency for Property Transactions:

We are aware of cases where rebates and/or referral fees are being paid to industry
operators, such as Buyers' Agents, relating to investment property transactions for
services including accounting, insurance, lending, depreciation, and related
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professional services. These payments are often undisclosed to the property buyer,
which raises concerns about transparency and potential conflicts of interest.

Without clear disclosure, buyers may be left with the impression that recommendations
are independent and unbiased, when in fact they may be influenced by financial
incentives behind the scenes (Conflicted Remuneration).

We believe best practice is that all professionals involved in property transactions
should be required to fully disclose any rebates, referral arrangements, or
commissions they receive. This ensures that property buyers make informed
decisions with full visibility of the financial relationships that may influence advice,
service or product recommendations.

We strongly urge those in the industry to adopt and uphold this level of transparency.
Doing so not only protects buyers but also helps maintain trust, integrity, and fairness in
the property sector.

In closing, while the property investment industry operates under limited investment
regulations, we are going to continue to see spruiking and self-interest in this industry.
The low barrier to entry into certain market sectors also contributes to attracting
unscrupulous individuals and operators, driven by the attractive earning potential and
possibly the lack of investment knowledge among the individuals they serve.

We are also seeing new industry operators who have limited knowledge outside of the
property sector itself. As such, they fail to know about or understand the responsibilities
within which a professional operating in the ‘financial services’ sector must operate.
Moreover, they may underestimate the significance of potential financial and emotional
risks faced by the investors whom they are responsible for serving.

This is why PICA is writing to you. Our charter includes the goal of protecting the
interests of our property investment members, and these warnings should be
communicated to the industry and the broader property investor community. This
irrational exuberance needs to be reined in as it will only end badly.

Please remind your members of:

- Their professional obligations to their clients in terms of operating in their best
interest over their own self-interest

- The property market carries many risks, including the risk of financial loss due to
future price corrections following overhyped and overheated market activity,
where prices exceed their fair value.

- Addingto this hype is not conducive to a sustainable and balanced property
market. A market that gets too far out of balance will eventually trigger greater
government regulation or taxes to 'even up' the playing field.
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- Property investment is not a short-term speculative investment; it is intended to
be a long-term investment that offers passive income and capital growth over the
long term.

- Property investing is a high-cost investment vehicle compared to alternatives
such as shares, etc. It also has increased risks associated with borrowing to
invest. Your members, who are operating or facilitating investments in residential
property, need to understand and explain these risks, including the current
elevated risk associated with 'animal spirits' behaviours, which we are starting to
see the emergence of in this space.

- Fully disclose all remuneration; this includes direct or any indirect financial gain
being received as part of any property transaction taking place. Furthermore,
ensure consumers are clearly aware when conflicted remuneration is present, so
they are fully aware of such outcomes if they proceed to use any operator's
services.

We Welcome Dialogue

PICA is open to engaging with your organisation to help shape industry-wide education
initiatives, joint statements, or compliance resources for the benefit of all stakeholders.

Please treat this letter as both a request and a caution. We ask you to take active steps
to ensure your members are aware of their legal responsibilities, the emerging risks in
the market, and to act in the best interests of the clients they serve.

Kind regards,

Ben Kingsley

Chair

On behalf of the Property Investors Council of Australia National Board
bkingsley@pica.asn.au

Www.pica.ash.au

www.pica.asn.au


http://www.pica.asn.au/
http://www.pica.asn.au/

